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UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA !
Alexandria Division

AMERICAN CANOE ASSOCIATION, INC,, and
THE AMERICAN LITTORAL SOCIETY

Plaintiffs,
v

THE UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, CAROL BROWNER,
in her official capacity as the

Administrator of the U.S.

Environmental Protection Agency, and
MICHAEL McCARBE, in his official

capacity as Regional Administrator

of Region IH of the U.S. Environmental
Protection Agency,

Defendants.

CONSENT DECREE

WHEREAS, on July 9, 1998, Plaintiffs American Canoe Association, Inc., and the
American Littoral Society filed this action against Defendants United States Environmental
Protection Agency ("EPA"), Carol M. Browner in her official capacity as Administrator of EPA,

and W. Michael McCabe in his official capacity as Regional Administrator of EPA Region Il

(collectively, “EPA™.

WHEREAS, Section 303(d) of the Clean Water Act (“CWA”), 33 U.S.C. § 1313(d), and
EPA's implementing regulations at 40 CF.R. § 130.7(b)-(e} require each State to (1) identify
those State waters that it expects will fail to achieve applicable water quality standards after

application of technology-based effluent limitations and other controls; (2) establish a prion'ty
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ranking faor such waters; (3) establish total maximum daily loads ("TMDLs") for pollutants for
which thoose waters are not in attainment with water quality standards; and (4) estimate total l
maximumm daily therrnal loads ("TMDTLs™) for those waters that are not in attainment withr waler
quality staandards related to temperature,

WTHEREAS, Section 303(d)(2) of the CWA, 33 U.S.C. § 1313(d)(2), requires EPA to
approve oor disapprove a State’s Section 303(d) list or TMDL/TMDTL submissions within 30
days of sunch submission. If EPA disapproves a State's Section 303(d) fist or TMDL/TMDTL,
then EPA-.must identify such waters in the State or establish the TMDL/TMDTL for such waters
that EPA- « determines necessary to implement applicable water quality standards;

WTYHEREAS, Section 303(e) of the CWA, 33 U.S.C. § 1313(e), and EPA's implementing
regulatioms at 40 C.F.R. § 130.5 require that each State have an EPA-approved Continuing
Planning.Process (“CPP"), and that EPA from time to time review each State’s CPP in order to
ensure thaat it is at all times consistent with.the CWA,

WTIIEREAS, Section 7(a) of the Endangered Species Act (“ESA™), 16 U.S.C. § 1536(a),
provides 1 Tor interagency consultation under certain circumstances and for the carrying out of
programs : for the conservation of endangered species and threatened species listed pursuant to
Section «— of the ESA, 16 U.8.C. § 1533, as well as interagency conferencing under certain
circumstaances with respect to species proposed to be listed;

\W"HE.REAS, Section 10 of the Administrative Procedure Act (“APAYM), 5 U.S.C. § 706,
provides 1 Tor judicial review of agency actions that are alleged to be arbitrary or capricious,
contrary 710 ‘law, or unlawfully delayed or withheld;

W“\-_HEREAé the Commonwealth of Virginia has lead responsibility for the identification
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and prioritization of waters still requiring TMDLs and for establishment of TMDLs pursuant to
Section 303(d) of the CWA for Virginia’s waters; |

WHEREAS, EPA's implementing regulations at 40 C.F.R. § 122.44(d)(1)(vii)(A)
provide that, when developing water quality-based effluent limits, the permitting authority shall
ensure that “the level of water quality to be achieved by limits on point sources is derived from
and complies with all applicable water quality standards™;

WHEREAS, EPA’'s implementing regulations at 40 C.F.R. § 122.44(d)(1)(vii)(B) provide
that, when developing water quality-based effluent limits, the permitting authority shall ensure
that “effluent limits developed to protect a narrative water quality criterion, a numeric water
quality criterion, or both, are consistent with the assumptions and requirements of any available
wasteload allocation for the discharge prepared by the State and approved by EPA pursuant to 40
CFR. §130.7%

WHEREAS, EPA intends to work with the Commonwealth of Virginia to assure that
National Pollutant Discharge Elimination System (“NPDES") permits under Section 402 of the
CWA will be issued in compliance with 40 C.F.R. § 122.514(d)(1)(vii)(A) and (B), |

WHEREAS, Plaintiffs reserve their rights under law to challenge NPDES permits issued
by the Commonwealth of Virginia or EPA that do not comply with 40 C.F.R.

§ 122.44(d)(1)(vii)(A) or (B), and EPA reserves any defenses it may have to such challenges;

WHEi{EAS, CWA Section 303(d)(2) provides that States shall incorporate TMDLSs into
their current water quality management plans under subsection (¢) of Section 303 of the CWA;

WHEREAS, the parties agree the Cormnonweaiﬂx'of Virginia intc;nds to establish
TMDLs for ali wat;:rs listed on the 1998 Section 303(d) list in accordance with the schedule set
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forth in the Memarandum of Understanding between EPA and the Commonwealth of Virginia
(as defined below ) and that the Commonwealth of Virginia further intends to incorporate into ;he
schedule any watexs listed on subsequent Section 303(d) lists that are due to be submitted !o‘ EPA
through December 31, 2004,

WHERE.AS, the parties consider this settlement to be a just, fair, adequate and equitable
resolution of the claims raised in this action;

WHEREAS, in order to resolve this lawsuit, the parties also have entered into a
Settlement Agreemment, which has been filed separately with the Court for informational purposes
only; its terms are not incorporated into this Decree, and it is not an ¢nforceable order of this
Court;

WHEREAS, it is in the interest of the public, the parties and judicial economy to resolve
the issues in this mction without protracted litigation, including 2 trial;

WHERE.AS, the Court finds and determinegs that this .Conscnt.Decree fepresents a just,
fair, adequate anc equitable resolution of the claims raised in this action;

NOW, TEEREFORE, it is hereby ordered, adjudged, and decreed as follows:

1. GENERAL TERMS
1. The partiess to this Consent Decree are Plaintiffs Americ:;n Canoe Association, In¢., and
Almerican Littorai! Society; and Defendants EPA, Carol Browner in her official capacity as
Administrator ;E'EPA, and 'W. Michael McCabe in his official capacity as Regional
Administrator of EPA Region I, The parties understand that Carol Browner and W. Michael
MeCabe weré suesd m their official capacities and that the obligations arising under this Decree
are to be performusd ‘by EPA and not by Carol Browner or W, Michael McCabe in their individual

4

ARO0037913



capacities.

2. This Consent Decree applies to, is binding upon, and inures to the benefit of Plaintiffs

+

{and their successors, assigns, and designees) and Defendants.

3, Unless otherwise expressly provided, terms used in this Consent Decree that are defined -

in the CWA and ESA or in their implementing regulations shall have the meaning assigned to

them therein. For the purposes of this Decree, the following terms shall have the meanings

provided below. All references in this Decree to sections of the U.S. Code (“U S.C.") and the

Code of Federal Regulations (“C.F.R.") are to those sections as of the date of entry of this

Consent Decree or as subsequently amended.

A,

1998 Section 303(d) list" means all waters and pollutants identified on the 1998
Section 303(d) list for Virginia after EPA’s final decision on May 10, 1999. The
waters and pollutants comprising the “1998 Section 303(d) list” are identified in
Attachment A to this Consent Decree. The terms “1998 Section 303(d} list” and
“Attachment A” may be used interchangeably herein.

« Attachment A Waters” means all waters and pollutants identified in the *1998
Section 303(d) list.” The list of these waters and pollutaﬁts is attached to this

Consent Decree as Attachment A and consists of approximately 800 waters. The

_ terms “1998 Section 303(d) list” and “Attachroent A” may be used

{nterchangeably herein,

“Attachment B Waters” means the list of additional waters and pollutants that
Plaintiffs contend should have beer included on the 1996 and/or 1998 Section
303(d) lists. They are identified in Attachment B to this Decree. This list consists
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of approximately 200 waters.

3

“Attachment C Waters” means those waters and pollutants listed on Attachiment B
that appear on the next Section 303(d) list.

“Category 1 Waters” are a subset of the waters and pollutants identified in
Attachment A and are denominated as such on that Attachment. The Category 1
Waters (which appear to be primarily affected by nonpoint source contributions)
consist of approximately 240 waters on Part [ of Virginia's October 14, 1998
Section 303(d) submission to EPA and approximately 70 additional waters and
pollutants identified by EPA in its final decision dated May 10, 1999.

“Category 2 Waters” are a subset of the waters and pollutants identified in
Attachment A and are denominated as such on that Attachment. The Category 2
Waters consist of approximately 226 waters on Part I of Virginia’s October 14,
1998 § 303(d) submission to EPA and 24 additional waters and pollutants
identified by EPA in its final decision dated May 10, 1999, Category 2 Waters
also may include a subset of any waters and pollutants as described below that are
identified in Attachment C and that are denominated as such on that Attachment,
Category 2 Waters are waters that are listed because point sources discharging to
the waters cither are not subject to water quality-based effluent limitations that are
stringent enough to achieve applicable water quality standards, or are subject to
such limitations but operate under a compliance schedule that will not lead to
attainment of applicable water quality standards by Apnl 1, 2000,

“Ca‘tvegory 3 Waters” are a subset of the waters and pollutants identified in
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Attachment A and are denominated as such on that Attachment. Category 3
Waters consist of the 262 waters appearing on the 1998 Section 303(d) list |
because of shellfish impairments,

“Category 4 Waters” are a subset of those waters and pollutants, if any, identified
in Attachment C (other than those identified as Category 2 ‘waters) and
denominated as such on that Attachment,

“Complaint” means the domplaint filed by the Plaintiffs in Civil Action Number
98-979-A in the U.S. District Court for the Eastern District of Virginia on July 9,
1998, as supplemented on or about June 4, 1999,

"Continuing Planning Process" ("CPP") has the meaning provided in CWA
Section 303(e), 33 U.S.C. § 1313(e), and 40 C.F.R. § 130.5.

"Existing and readily available water quality-related data and information" has the
meaning provided at 40-C.F.R. § 130.7(b)(5).

“Final action"” means final agency action EPA takes to approve and/or disapprove
or establish the next Section 303(d) list, any subsequent Section 303(d} list, or any
TMDL for Virginia waters, consistent with Section 303(d) and EPA’s
implementing regulations.

~ “Memorandum of Understanding” or “MOU” means the November 1998
Memorandum of Understanding regarding Sections 303(d) & (¢) of the CWA
between EPA and the Commonwealth of Yirginia (included with this Decree as
Attachment D for informational purposes only).

"Next Section 303(d) list" means the next Section 303(d) list developed for

.
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Virginia waters subsequent to its 1998 Section 303(d) list. Regulations in effect
as of the date of entry of this Consent Decree reqdire Virginia (o submit the‘nt;xt
Section 303(d) list by April 1, 2000, but that date is subject to any modifications
that may be made to those regulations.

“Section 303(d) list” means the final list of waters developed pursuant to Section
303(d) of the CWA and 40 C.F.R. § 130.7 for Virginia and either approved or
established by EPA, or when appropriaté, approved in part and established in part
by EPA.

“Settlement Agreement” means the Agreement between the parties executed -
_concurrently with this Decree.

"Subsequent Section 303(d) list" means any Section 303(d) list developed for
Virginia waters subsequent to the next Section 303(d) list and due to be submitted
to EPA before May 1, 2011,

"Total Maximum Daily Load" ("TMDL") has the meaning provided at CWA
Section 303(d)(1)(C) and EPA’s implementing regulations at 40 CFR.

§ 130.2(i). For purposes of this Decree, the term *TMDL" includes a "total
maximum daily thermal load" ("TMDTL"), and with respect to a 'I‘Ml)’fL, the
term "establishment" shall refer to "gstimation” witﬁin the meaning of CWA
Section 303(d)(1)(D).

"United States" means the _United States of America, including its officers,
agencies, departments and instrumentalities. |

“Vi;ginia“ means the Commonwealth of Virginia and in particular the Virginia
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Department of Environmental Quality and the Virginia Department of

Conservation and Natural Resources, which are the Virginia agencies responsible

for development of TMDLs for Virginia,

uU. "Water Quality Limited Segment” ("WQLS") has the meaning provided at CWA -

Section 303(d)(1)(A) and (B) and EPA’s implementing regulations at 40 C.E.R,
§ 130.2(j).

V. "Water'Quality Standard” ("WQS") has the meaning provided at 40 C.F.R.
§ 130.2(d).

iI. SECTION 303(d) LISTS

4. In order to address Plaintiffs’ concerns regarding Virginia's 1996 and 1998 Section
303(d) lists, EPA agrees to take the following steps regarding the development and establishment
of Virginia's next Section 303(d) list.

(a) Within 60 days of the entry of this Decree, EPA shall transmit to Virginia the
list of waters and pollutants identified in Attachment B to this Decree for Virginia’s
consideration in developing the next Section 303(d) list. EPA considers At‘taohment}B to be
existing and readily available water quality-related data and information for the next Section
303(d) list, but by entering into this Decree EPA is not making any determination regarding
;whether any Attachment B waters and pollutants should be part of that list; rather, EPA is
agreeing only that they must be considered by Virginia and EPA in making that determination.

(b In addition to the public notice provided by Virginia regarding its proposed
next Seotion. 303(d) list, EPA as soon as possible shall provide notice of ‘availability of that
proposed list in the Federal Register, In its notice, EPA shall identify Virginia's public comment

9.

ARO0037918



period and the state contact(s) for further information, and shall specify that comments are to be
sent to Virginia, EPA shall coordinate with Virginia with the objective of publishing concurrent
notices,

{c) In reviewing the next Section 303(d) list, EPA shall determine whether the list
includes the Attachment B waters and pollutants, IfEPA finds that the next Section 303(d) list
does not include all Attachment B waters or pollutants, then in accordance with 40 C.F.R,

§ 130.7(b) EPA shall either:

(1) determine that such water(s) and pollutant(s) need to be listed,
disapprove the omission of such water(s) and pollutant(s), and propose for
public notice and comment a list that includes such water(s) and
poilutani(s); or

(2) determine that such water(s) and pollutant(s) need not be listed and
approve the omission of such water(s) and pollutant(s).

(d) EPA expects Virginia to provide a waterbody-specific rationale justifying the
omission of any Attachment B water or pollutant, As part of EPA’s decision on the next Section
303(d) list, EPA shall provide a waterbody-specific rationale justifying the omission of any
Attachment B water or pollutant, and EPA shall provide a copy of the decision to the Plaintiffs,

(e) Within 30 days of either approving the next Section 303(d) list or identifying

waters to be added to the next Section 303(d) list, whichever is later, EPA shall (1) compile a list

of all Attachment B waters and pollutants, if any, that appear on the next Section 303(d) list, as
approved and,'if‘ necessary, supplemented by EPA; @ specify which are Category 2 Waters and
Category 4 Waters; and (3) file a motion to amend this Consent Decree to include that list
(denominateéi Attachment C),

]
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11, ESTABLISHMENT OF TMDLS

5. (a) For all waters described below, EPA expects Virginia to develop TMDLs for all

pollutants for which each WQLS is identified and to submit those TMDLs to EPA for review and

approval or disapproval (or to provide data and information showing that a TMDL is

unnécessary) in accordance with the schedule set forth below. Subject to Paragraph 6(a) below,

EPA shall establish TMDLs for each water and pollutant identified in Attachments A and C,

according to the deadlines set forth below if Virginia fails to do so. EPA’s commitment does

not apply to any other waters or pollutants included in the next Section 303(d) list or any

subsequent Section 303(d) list.

(b) Deadlines

(1) CATEGORY 1 WATERS, These waters are identified in Attachment A.

Date for State Deadline for EPA Number of Maximum Number
Action Action Category 1 Waters | of Category 1
for Each Deadline Waters for Which
EPA may Invoke
Paragraphs 6(a)(3)
& 6(a)(4) for each
Deadilne Herein
5/1/99 5/1/00 1 0
5/1/00 5/1401 12 2
571102 5/1/03 30 6
5/1/04 51105 55 1
5/1/06 511707 64 13
5/1/08 $/1/09 69 14
5/1/10 s/ 70 14
-11-
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(2) CATEGORY 2 WATERS. These waters are identificd in Attachments A and C,

Percentage of Category 2
Waters from Attachment A

Date for State Action

Deadline for EPA Action

50%

{1/9/01 11/9/02

75% 11/9/02 11/9/03

100% 11/9/03 11/9/04
Percentage of Category 2 Date for State Action Deadline for EPA Action
Waters from Attachment C-

100% 11/9/05 11/9/06

(3) CATEGORY 3 WATERS. These waters are identified in Attachment A.

Percentage of Category 3 Date for State Action Deadline for EPA Action
Waters :
50% 5/1/06 5/1/07
65% 5/1/08 51109
100% 5/1/10 5111

(4) CATEGORY 4 WATERS. These waters are identified in Attachment C,

Percentage of Category 4 Date for State Action Deadline for EPA Actlon
Waters
25% 5/1/04 511105
50% 511106 517167 ]
‘ 75% 5/1/08 51109 ]
100% 5/1110 51111 ]
-12-
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6. (a) For purposes of measuring EPA's compliance with the deadlines described in
Paragraph §, EPA may count: . '

(1)  TMDLs that Virginia establishes and EPA approves;

(2)  TMDLs that EPA establishes;

3 WQLSs or poilutants that are not included on the next or any subsequent
Section 303(d) list approved or established by EPA, consistent with
Section 303(d) and EPA’s implementing regulations at 40 CF.R. § 130.7;

(4)  WQLSs or pollutants that EPA determines do not need a TMDL,
consistent with CWA Section 303(d) and EPA’s implementing regulations
at 40 C.F.R. § 130.7,

(b) The dates set forth herein for establishing TMDLs include public notice of the TMDL,
consideration of public comment, revision of the TMDL as necessary, and EPA final action on
the TMDL.

1V, CONTINUING PLANNING PROCESS

7. By November 1, 2000, EPA shall review the current version of Virginia’s Continuing
Planning Process (“CPP") in order to determine whether it is consistent with the CWA and its
implementing regulations. EPA shatl take the following steps in performing this review.

(a) By January 30, 2000, EPA shall provide a copy of Virginja's current CPP to
Plaintiffs an;l publish a notice of its availability in the Federal Register. Th?s notice shall inform
the public of the EPA review ;;rocess described herein,
| (b) By May 1, 2000, EPA shali make a preliminary review of Virginia’s CPP to

determine whethe; itis consistent with CWA Sectior; 303(e), 33 US.C. § 1313(e), and EPA's
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implementing regulations at 40 C.F.R. § 130.5. EPA’s revieQ and recommendations shall
include, but not be limited to, the following topics: (1) the CPP public participation componént,
including whether and, if so, how it addresses notice for Section 303(d} actions (including“lists
and TMDLSs) in both iocélly affected areas as well as statcwi.de and interstate areas; (2) the CPP
component regarding the process for developing water quality management ("WQM") plans
(including incorporation of TMDLs into WQM plans); and (3) the CPP component regarding
NPDES permits, including how Virginia plans to make effluent limitations in new, reissued, or
modified NPDES permits consistent with wasteload allocations contained in EPA approved or
established TMDLs. By May 1, 2000, EPA shall provide 2 written summary of its preliminary
review of the CPP, including any recommendations for improvement, to the parties, Virginia,
and to any other interested parties (upon request) for comment.
() By November 1, 2000, EPA shall provide the parties and Virginia with

EPA’s final written summary of its review of the CPP, Sub EPA’s final written summary shall
include any récc;n.xmendations for improvement (including but not limited to the topics identified
in Paragraph 7(b)). In preparing that final written summary, BPA will consider any comments
that it receives by September 1, 2000,

8. [EPA shall keep a current copy of Virginia’s CPP at EPA Region [Il's offices in
Philadelphia, Pennsylvania, for public review during the pendency of this Decree,

9, If V’irginia does not modify its CPP to be consistent with any EPA recommendations, the
CWA and its implementing regulations, EPA shall take appropriate action as provided under the

CWA and accompanying regulations,
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V. ENDANGERED SPECIES

A. EPA acttons under Section 303(c) of CWA regarding Water Quality Standards

10, EPA shall comply with the terms of Sections 7(a)(2) and 7(a)(4) of the ESA and lhc
implementing regulations found at 50 C.F.R. Part 402 with regard to its approval ot
promulgation of any new or revised water quality standards applicable to Virginia waters.

B. EPA actions under Section 303(d) of CWA regarding lists and TMDLs

11. Whereas EPA intends to ensure that its actions are not likely to jeopardize the
continued existence of any endangered species or threatened species listed pursuant to the ESA
or result in the destruction or adverse modification.of designated critical habitat of any such
species, and in the interest of avoiding jeopardy to the continued existence of any species
proposed to be listed pﬁrsuant to the BSA or the destruction or adverse modification of critical
habitat proposed to be designated for such species, EPA shall request information from the U.S.
Fish and Wildlife Service ("FWS") and/or the National Marine Fisheries Service ("NMFS") as to
whether any such species or critical habitat may be present in the area affected by any action
EPA takes to approve or establish the next Section 303(d) list, any subsequent Section 303(d)
list, or any TMDL.

{2.  Prior to BPA taking final action on the next or any subsequent Section 303(d) list or any
TMDLs for Virginis, EPA will provide a copy of such list or TMDL to FWS and/or NMTFS, |
along with a transmittal letter as described in Paragraph 13 that requests information from FWS
and/or NMFS as to whether any listed or proposed species or designated or proposed critical
habitat may be present in the area affected by any final action EPA takes thereon,

13.  EPA's n'-‘ansmitlal tetter to FWS and/or NMES for Vlrgmua lists or 'I‘MDLs will include

-15.
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the following Iangﬁage:

" Accompanying this letter is a copy of the (CWA Section 303(d) listj
(TMDL) (TMDTL) for . EPA is providing this prior te izaking final
action in an effort to ensure that our respective reviews are coordinated.

EPA is sending this letter as a means of ensuring that any actilon it takes
pursuant to section 303(d} of the Clean Water Act, 33 U.S.C. § 13131td), isnot
likely to jeopardize the continued existence of any listed or proposed threatened or
endangered species or result in the destruction or adverse modificaticon of any
proposed or designated critical habitat of such species. Accordingly.. EPA is
requesting from (FWS) (NMFS) information as to whether any specitss which is
listed or proposed to be listed, or any designated or proposed critical. habitat for
such species may be present in the area affected by this action. Conssistent with 33
U.S.C § 1313(d)(2), EPA intends to take final action on this (list) (TSMDL)

(TMDTL) within 30 days. Please provide us with any comments prror to that
time.,"

14, . EPA will consider any timely written comments of WS and/or NMFS bezfore taking

final action on the next Section 303(d) list, any subsequent Section 303(d) list, or amy TMDL.

V1. EPA’S EVALUATION OF VIRGINIA'S MONMITORING PROGRAM

15. EPA expects Virginia to issue a draft long-term monitoring strategy in Jume 1999, EPA
shall evaluate Virginia’s water quality monitoring program, Based on that evaluatimn, EPA (and
not a contractor) shall make written recommendations to Virginia regarding Virginua's water
quality monitoring program by the end of Virginia's public comment peﬁod on the: draft strategy
or by March 31, 2000, whichever is sooner, For a discussion of the nature of EPA’'s review of
Virginia’s mpnitoring program, see Section IV of the Settlement Agreement.

16, FEPA will consider Virginia’s final long-term monitoring strategy and EP.2A’s
recommendations pursuant to Paragraph 15 regarding that strategy to be existing amnd readily
available water quality-related data and information to be used in reviewing and taiking final
action on the next Section 303(d) list and all subsequent Section 303(d) lists.
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VIiI. COMPLIANCE REPORTING
17. (a) By August | of each year, EPA shail submit to Plaintiffs a list identifying the ‘
following WQLSs for which EPA took the described actions during the previous 12 momh:
period from May | through April 30
(1)  the WQLSs for which EPA has established TMDLs in that year;
(2)  the WQLSs for which EPA has approved TMDLs submitted by Virginia in
that year; and
(5) any other WQLSs identified on Attachments A or C that EPA seeks to
countt in that year pursuant to Paragraph 6(a)(3) or Paragraph 6(a)(4),
including a statement for each water and pollutant gxplaining why EPA
b;elicves Paragraph 6(a)(3) or Paragraph 6(a)(4) applies. For any Category
2 Wa'_ter that EPA seeks to count under those paragraphs, EPA shall
include the effective date of the relevant NPDES permit(s) and shall
identify any water quality-based effluent limitation compliance -schedule.
(b) By November 15 of each year, EPA shall submit to Plaintiffs a report regarding all
EPA actions to comply with this Consent Decree during the previous federal fiscal year, .e.. by
October 1, This report will include, but not be limited to, a tracking list of Virginia waters for
which EPA or Virginia has previously established TMDLs. The fist will indicate for each such
water whether, based on the most recent existing and readily avmlable water quality-related data
and information, the applicable water quality standard(s) have been met., Waters for which
TMDLs have been developed will be maintained on this tracking List until such data shows that
the applicable Vwa!‘;er quality standards have been met.
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18. EPA will meet with the Plaintiffs at least once a year, if requested, to discuss progress

1

in complying with this Decree.

VIII. ADDITIONAL REPORT

19,  Whereas EPA Region III has already requested from Virginia the opportunify to review
NPDES permits that authorize discharges of pollutant(s) of concern to waters for which a TMDL
has been approved or established by EPA, and to addn.ass Plaintiffs’ concerns regarding the
consistency of such NPDES permit effluent limitat-ions withsuch TMDLs, by November 15 of
each year, EPA shall transmit to Plaintiffs a report setting forth: (a) a list of NPDES permits
transmitted by Virginia to EPA Region I1I during the previous fiscal year that authorize point
sourcs discharges to waters identified on Attachments A or C that have an EPA-approved or =
established TMDL with wasteload allocaiions for one or more pollutants discharged by the point
source(s); (b) a list of those NPDES permits that REPA Region I reviewed under Paragraph 12 of
the Settlement Agreement; and (¢) a list of those NPDES permits that EPA Region I finds are
not consistent with the applicable TMDLs. EPA may transm?t this report to Plaintiffs as part of
the report required under Paragraph 17¢b).

20. This Consent Decree shall become effective upon the date of its entry by the Court
(“Entry Date™). If for any reason the District Court does not enter this Consent Decree, the
obligations et forth in this Decree are null and void. The parties agree to join in and support
such legal proceedings as necessary to secure the Court’s approval and entry of this Consent

Decree,
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X. REMEDY. SCOPE OF JUDICIAL REVIEW
AND CONTINUING JURISDICTION

3

51.  The Court retains jurisdiction for the purposes of resolving any disputes arising under
this Consent Decree, and for issuing such further orders or directions as may be necessary or
appropriate to construe, implement, modify, or enforce the terms of this Consent Decree, and for
granting any further relief as the interests of justice may require. ‘

29.  Prior to seeking the remedy of contempt with respect to any EPA failure to perform its
ob\igati;ms in Paragraph 9, Plaintiffs must first petition the Court to order EPA to perform any
such obligations. EPA reserves all its defenses to any such petition. The parties agree that the
remedy of contempt is not available for EPA's failure to perform such obligations, but is
available for EPA's violation of any order Plaintiffs obtain from the Court directing EPA to
perform such obligations.

23.  Plaintiffs’ sole remedy to address the merits of BPA's final action on the next Section
303(d) list, any subsequent Section 303(d) list, any TMDL, or the CPP is to challenge such final
action under the CWA and/or the APA, and Plaintiffs reserve their rights to bring any'such
challenge. EPA reserves all its defenses to any such suit(s).

24. Nothing in this Consent Decree shall be construed to confer upon the Court jurisdiction,

. beyond that specifically arising under this Decree to review any decision, either procedural or
substantive, to be made by EPA pursuant to this Consent Decree. This paragraph does not
authorize EPA to‘ change any of its obligations under this Consent Decres,

25, Nothing in this Decree alters or affects the standards for judicial review of final EPA

agency action,

-19.
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XI. RELEASE BY PLAINTIFFS AND RESERVATION OF RIGHTS
26. Upon entry, this Consent Decree, together with the Settlement Agreement, shall ‘
constitute a complete and final settlement of all claims asserted by Piaiﬁtif’fs in the Compl;int,
subject to the express reservations of rights in Paragraphs 27 and 28 herein and in Paragraphs 21
and 23 of the Settlement Agreement.

27.  Plaintiffs hereby release, discharge, and covenant not to assert against EPA (by way of
the commencement of an action, the joinder of EPA in an existing action or in any other fashion)
any and all claims, causes of action, suits or demands of any kind whatsoever, in law or in equity,
that were asserted or should have been asserted under principles of res judicata by Plaintiffs in
tﬁc Complaint. Plaintiffs do not release any claims with respect to Virginia’s water quality
standards excépt as théy relate to Counts XI and XII of the Compla_int.

28.  Nothing in this Decree shall otherwise waive or limit Plaintiffs’ rights to bring any
actions or claims regarding EPA's obligations in States other than Virginia, including but not
limited to, the ongoing actions and ci.a;ims in the District of New Jersey (C.A, No. 96-CV-339)
and in the District of Maryland (C.A.WMN-97-3838), EPA reserves all its defenses to such

suits.

<11 TERMINATION OF CONSENT DECREE AND DISMISSAL OF CLAIMS

29,  This Consent Decres shall terminate after fulfillment of all EPA's obligations under
Sections I, TIT, IV, VI and VIII of this Decree. Upon termination of this Decree, this case shall

be dismissed with prejudice. The parties jointly shall file the appropriate notice with the Court
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s $uat the Clerk of Court may close the file.

XIII. FORCE MAJEURE

=, The parties recognize that the peffonnance of this Decree is subject to fiscal and
sracrement laws and regulations of the United States which include, but are not limited to, the
Aam-Deficiency Act, 31 U.S.C. § 1341, et seq. The possibility exists that circumstances outside
~r= =ggonable control of EPA could delay compliance with the timetables speciﬁéd in this
Sec—=e. Such situations include, but are not limited to, a government shutdown such as occurred
1 7195 and 1996, or catastrophic environmental events requiring immediate and/or
—rre=—consuming response by EPA. Should a delay occur due to such circurnstances, any
—==irming failure to meet the timetables set forth herein shall not constitute a failure to comply
—~1ix the terms of this Decree, and any deadlines oceurring within 120 days of the termination of
“p= nwlay shall be extended one day for each day of the delay. EPA will provide Plaintiffs with
—rms a5 soon as possible under the circumstances when it learns the facts upon which EPA
se=ic= 10 invoke this provision, and then with reasonable notice of the termination of the force
—mme=ure event, Any dispute regarding this provision shall be resolved in accordance with
2qpmeraph 31, If challenged, EPA shall have the burden to demonstrate that force majeure was
mmmropriately invoked.

XTIV, DISPUTE RESOLUTION

== Inthe event of a disagresment conceming any aspect of this Decree, the dissatisfied
—arrx shall provide the other party with written notice of the dispute and a request for
—ezotiations. The partles shall meet and confer in order to attempt to resolve the dispute within
=1 meys of the written notice, or such time thereafter as is mutually agreed. Ifthe parties are
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unable to resolve the dispute within 60 days of such notice, or such time thereafter as is mutually

3

agreed, then either party may petition the Court to resolve the dispute,

. XY. MODIFICATIONS

32.  This Decree may be modified by written agreement of the parties and approval by the
Court. Nothing herein shall be construed to limit the Court’s equitable powers to modify the
Decree upon a showing of good cause by any party. Good cz;use includes, but is not limited to,
changes in the laws or regulations implementing CWA Section 303 that affect EPA's
commitments hereunder. In EPA’s view, the failure of Congress to appropriate sufficient funds
to meet its obligations in this Decree would constitute good cause for the modification of this
Decree, EPA shall have the burden to demonstrate good cause. The Plaintiffs reserve their
ri ghts.to object to such request for modification.

33,  Any dates set forth in this Decree may be modified by written agreement of the parties
and notice to the Coutt, To the extent the parties are not able to agree to a modification, either
party may seek a modification of this Decree in accordance with the procedures specified below,

(2) If either party files a motion requesting modification of a date or dates established by
this Décree totaling more than 30 days and provides notice to the other party at least 30 days
prior to filing such motion, and files the motion at least 60 days prior to the date for which
modification is sought, then the filing of such motion shall, upon request, extend the date for
which modification is sought. Such extension shall remain in effect until the earlier to occur of
(i) a dispositive rufing by this Court on such motion, or (ii) the date sought in such motion.
Either pa&y may move the Court for a longer extension.

(b) lfa pz:my files 4 motion requesting modification of a date or dates established by this

2.
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Decree totaling 30 days or less, provides notice to the other party at least IS days prior to the
filing of such motion, and files the motion at least seven days prior to the date for which
modification is sought, then the filing of such motion shall, upon request, extend the date fc:r
which modification is sought. Such extension shall remain in effect until the earlier to occur of
(i) a dispositive ruling by this Court on such motion, or (il) the date sought in the modification.

(c) If a party does not provide notice pursuant to Paragraphs 33(a) or 33(b) above, that
party may move the Court for a stay of the date for which modification is sought. That party
shall give notice to the other party as soon as reasonably possible of its intent to seek a
modification and/or stay of the date sought to be modified.

(d) If the Court denies a motion by a party to modify a date established by this Decree,
then the date for performance for which modification had been requested shall be such date as
the Court may specify.

(¢) Any motion to modify the schedule established in this Decree shall be accompanied
by a joint motion for expedited consideration,

XV1. AGENCY DISCRETION
34. Except as expressly provided herein, nothing in this Consent Decree shall be construed
to limit or modify the discretion accorded EPA by the CWA, the BSA, the APA, or by general
principles of administrative law, including EPA's discretion to revise, amend ot promulgate
regulations, or to alter, amend, or revise from time to time any actions EPA may perform
pursuant to this Decree. This paragraph does not accord EPA the discretion to change any of its
obligations under this Decree,

KVII. MODIFICATION TO REGULATIONS

23-
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35, As this Decree is being negotiated, EPA is undertaking rulemaking to change the EPA's
TMDL regulations. In the event of future regulatory changes that any party believes will aff;:ct
compliance with this Decree, the parties will attempt to agree on appropriate changes to th:is
Decree. In such an event, the parties agree to negotiate in good faith and not to withhold consent
unreasonably to changes in this Decree. In the event of a disagreement between the parties
regarding the appropriate changes to the Decreg, the parties will use the procedures in Paragraph
3L

- XVIIL COSTS

36, EPA agrees that Plaintiffs are entitled to reasonable attomeys’ fees and costs accrued as
of the Entry Date. The parties will attempt to reach ag.reemcnt as to the appropriate amount of
the recovery. If they are unable to do so, Plaintiffs may file an application with the Court for the
recovery of reasonable fees and costs within 90 days of the Entry Date, and EPA shall respond to
it within 60 days. These deadlines may be changed as mutually agreed by the parties.

XIX. NOTICE
37, All notices required or made with respect to this Decree shall be in writing, shall be
effective upon receipt, and shall be sent to:
For the Plaintiffs:
James M. Stuhltrager, Esq.
. Eastern Environmental Law Center ¢/o
Widener University School of Law
4601 Concord Pike, P.O. Box 7474
Wilmington, DE 19803

james.m.stuhltrager@law,widcncr.edu

David Bookbinder, Esq.
American Canoe Association, Ine.
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7432 Alban Station Blvd,, Suite B-232
Springfield, VA 22150-2311
acalegal@aol.com

For the Defendants:

Associate General Counsel, Water Law Office
Office of General Counsel (2355)
U.S. Environmental Protection Agency

401 M Street, S.W,

Washington, DC 20460

Kerry Nelson

Office of Regional Counsel (3RC20)

U.S. Environmental Protection Agency, Region I
1650 Arch Street

Philadelphia, PA 19103

Letitia Grishaw, Chief

Environmental Defense Section
Environment & Natural Rasources Division
United States Departmerit of Justice

P.O. Box 23986
Washington, D.C. 20026-3986

Upon written notice to the other party, any party may designate a successor contact person for
any matter relating to this Decree.
XX, REPRESENTATIVE AUTHORITY

38. Each undersigned representative of the parties certifies that ho or she is fully authorized

by the party to enter into and execute this Decree, and to legally bind such party to this Decree.
XXI. MUTUAL DRAFTING

39, ltis hcrel')y expressly understood and agreed that this Decree was jdintly drafied by the

parties. Accordingly, the parties hereby agree that any and all rules of construction to the effect

that ambiguity is construed against the drafting party shall be inapplicable in any disi)ute
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concemning the terms, meaning, or interpretation of this Decree.

XXII, COUNTERPARTS

40. This Decree may be executed in any number of counterpart originalg, each of wh:ich
shall be deemed to constitute an original agreement, and all of which shall constitute one

agreement. The execution of one counterpart by any party shall have the same force and effect as

if that party had signed all other counterparts.

XX111. USE OF CONSENT DECREE

41, This Decree shall not constitute an admission or evidence of any fact, wrongdoing,

misconduct, or liability on the part of any party.
XXTV, COMPLIANCE WITH OTHER LAWS

‘42, No provision of this Decree shall be intgrpreted as or constitute a commitment or
requirement that EPA obligate or pay funds in contravention of the Anti-Deﬁci;ncy Act', 31
U.S.C. § 1341, or take actions in contravention of the APA, the CWA, the ESA, or any other law
or regulation, either substantive or procedural,

XXV. APPLICABLE LAW
43. This Decree shall be governed by and construed under the laws of the United States,
XXVI. THIRD-PARTY BENEFICIARIES

44, Nothing in this Decrée shall be construed to make any other person or entity not

exeouting thi; Decree a third-party beneficiary hereto.

The parties consent to the form, substance and entry of the foregoing Decree.
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FOR THE DEFENDANTS AND THE UNITED STATES OF AMERICA:

Dated: J_.')_}_'_-[r[ﬁ‘?

Dated: Qyzfﬂ

Dated: ¢-Y-44

LOIS J. SCHIFFER

Assistant Attorney General

Environment and Natural Resources Division
U.S. Department of Justice

Washington, D.C. 20530

By: é.{ mu;- M

YVETTH M. WILKERSON-BARRON
CYNTHIA A. DREW

Environmental Defense Section
Environment and Natural Resources Division
P,O. Box 23986

Washington, D.C. 20026

Wildlife and Marine Resources Section
Environment and Natural Resources Division
P.O. Box 7369

Ben Franklin Station

Washington, D.C. 20044.7369

United States Attorney
Eastern District of Virginia

By, Al Cetbertyy
ARTHUR PEABODY

Assistant United States Attorney
Eastern District of Virginia
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Of Counsel for the Defendants
and the United States of America:

Carol Ann Siciliano
Office of General Counsel (2355)
1.S. Environmental Protection Agency

401 M. Street, S.W.
Washington, D.C. 20460

Kermy Nelson
Christopher A. Day

Assistant Regional Counsel (3RC20)

1.S. Environmental Protection Agency,

Region I
1650 Axch Street
Philadelphia, PA 19107

FOR THE PLAINTIFFS:

Dated: _é_/_“(_Z??

Dated; _é_/_':_f/‘/"f

By: QW‘/" < M dQ La—
JAMES R.MAY Y

Associate Professor of Law and -
Director, Environmental and Natural Resoyrces Law Clinic
Widener University School of Law

Co-Director of Eastern Environmental Law Center
4601 Concord Pike

P.O,Box 7474
Wilmington, DE 19802-0474

By: 4&%@@7(/“ :
DAVID G, BODKBINDER

Director of Environmental Enforcement
American Canoe Association, Inc,

7432 Alban Station Blvd., Suite B-232
Springfield, VA 22150-2311
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Dated: _d‘i/?q

Dated: _él‘i!??

By: Qﬂv\o I W/&Q& '

JAMEE M. STUHLTRAGER

Staff Attomey

Eastern Environmental Law Center ¢/o
Widener University School of Law
4601 Concord Pike

P.O. Box 7474

Wilmington, DE 19802-0474

oy Mete £ Gh /b

DALE R, SCHMIDT
Virginia Bar # 018189
708 Pendleton Street
The Carriage House
Alexandria, VA 22314
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ORDER
UPON CONSIDERATION OF THE FOREGOING, the Couz= nereby finds that dns
Consent Decree is fair and reasonable, both procedurally and substa:c;tvely, consistent vmft
applicable faw, in good faith, and in the public interest. THE FORECGOING Consent Decxe==1 15

hereby APPROVED and ENTERED AS FINAL JUDGMENT.

D‘N
SIGNED and ENTERED tm#' day of g&wa/ 1959,

/

S, ﬁ%{g/i:ﬂ, T
Judg?, .S. District Court

Eastérn District of Virginia

A True Copy, Teste:
Norman H. Meyex, Jr., Clex
By M St

ety Cletk
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ATTACHMENT A

CATEGORY 1| WATERS

Part 2: WATERS IDENTIFIED by EPA FOR INCLUSION

(including pollutant additions and priority changes)

Segment Water Pollutant
Chesapeake Bay and tributaries
The state's water Chesapeake Bay mainstem from the Maryland - Virginia state | Mutrfents
idenification code is line to a line running from the mouth of Back River northeast
not availabie for these  { across the Bay to the mouth of Cherrystone Inlet on Virginia's
waters. However, the Eastern Shore.
narrative provided is . )
sufficient to properly Mattaponi River tidal portions Nutrients
identify the locationof pamunkey River tidal portions Nutrients
the waters being listed.
York River from the confluence of the Mattaponi and Nuirients
Pamunkey Rivers to the mouth
Rappahannock River from the Totunskey Creek to the mouth Nutriets
(including the tidal portion of the Corrotoman River
Elizabeth River tidal portions including the Western, Southern, | Nutrients
and Eastemn Branches,
James River - tidal {James Estuary i3 already listed by the state | Nutrients

for phosphorous as threatened as on Part [ as impaired by fecal
coliforms. This action is to include the aquatic life concerns)

Waters identified by the stale as impaired by natwral conditions (Where DO is listed as the pollutant it is the

impairment. Sufficient information {s not available to identify the source of the impairment.)

VAY-BO6R Hogue Creek Temp
VAVY-BS2R Cedar Creek Temp
VACB-ROLE Chesapeake Bay - note this water is not only threatened by DO
- natural conditions but other sources as well, This water is
included on Part 1 as impaired by nutrients due to point and
non-point sources
VAP-E2IR Cat Point Creek pH

Page -1-
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ATTACHMENT A
CATEGORY | WATERS

(including poltutant additions and priority changes)

Part 2: WATERS IDENTIFIED by EPA FOR INCLUSION

Segment Water Pollutant
VAP-E2Z5E Rappahannock River - note this water is not only threatened by | DO, Nuirient
natural conditions but other sources as well, This water is Enrichment
included on Part [ as impaired by nutrients due to point and
non-point sources
VAP-E2GE Rappahannock River - note this water is not only threatened by | DO, Nuirient
natral conditions but other sources as well. This water is Enrichment
included on Part [ as impaired by nutrients due to point and
non-point sources
VANSFZIR Reedy Creek pH
VAP-F23E Mattaponi River - note this water is not only threatened by pH
natural conditions but other sources as well. This water is
included on Part I as impaired by nutrients due to point and
non-point sources
VAT-F26E Queen Creek EC
VAT-F27E King Creek FC
VAT-F27E York River - note this water is not ouly threatened by natural Do
conditions but other sources as well. This water is included on
Part [ a3 impaired by nutrients dus to point and non-point
SOUrces
VAT-CI0E Messongo Creek Do
VAT-CH4R Hungars Creek Do
VAT-DOGE Mill Creek Do
VAV-3IR Bratton Run Temp
VAV-[4R Hayes Creek Temp
VAP-GO3R Gunns Run pH
VAP-GO6R Chickahominy River DO, pH
VAT-GIOR College Run DO
VAP-I0TR Skinquarter Creek DO, pH
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ATTACHMENT A

CATEGORY I WATERS

Part 2; WATERS IDENTIFIED by EPA FOR INCLUSION

(including pollutant additions and priority changes)

Segmeat Water Pollutant
VAP-JLIR Deep Creek Do
VAP-JI6R Swift Creek pH
VAT-GI2R Eley Swamp pH
YAP-K23IR Rowanty Creek, Goses Swamp, DO, pH

Arnthur Swamp, Gravelly Run
VAP-K23R Nebtetts Mitl Run DO, pH
VAP-K25R Racoon Creek, Spring Creek . DO, pH
VAP-IK26R , Otterdam Swamp, Three Cresk Do
VAT-K2IR Three Creek DO, pH
VAP-K29R Assamoosick Swamp and Tributaries DO, pH
VAT-KIOR Nottoway River Do
VAP-K31R Blackwater Swamp, Warwick Swamp DO, pH
VAP-KIIR Blackwater River, Cypress Swamp DO, pH
VAT-K33R Blackwater River DO, pH
VAT-K34R Mill Swamp DO, pH
VAT-K34R Rattlesnake Swamp DO, pH
YAT-K3I5R Seacock Swamp pH
VAT-KI6R Blackwater River DO, pH
VAT-K36R Blackwater River pH
YAT-KITR : Buckhorn Creck pH
VAT-K38R Somerton Creek DO, pH
YAP-KIZR Fontaine Creek and Tributaries Do
VAT-KIIR Tarrara Creek ' DO
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ATTACHMENT A

CATEGORY | WATERS

Part 2: WATERS IDENTIFIED by EPA FOR INCLUSION

(including poliutant additions and priority changes)

Segment Water Pollutant
VAT-KI9R Feeder to Dismal Swamp pH
VAT-KAOR Northwest River DO, pH
VAT-K4IR West Neck Creek DO
VAT-KJI2E Nawney Creek DO

Waters identified in the section 305(b) report as impaired (Where DO is listed as the pollutant it is the
impairment, Sufficient information is not available to identify the source of the impairment,)

N-FO6R Beaver Creek 8-BRC001.88 Fecal Coliform
S-P13R Powell River Biological
S-NO9R Cripple Creek Biological ‘
P-GOOR Diascund Creek pH
T-K35R Seacock Swamp DO

pH
T-DOTE Lake Wesley [3[0]
V-104R | Cedar Creek Temp
V-BISR Buffalo Creek Biology
N-A2IR Popes Head Creek Biological
S.006R Wolf Creek Biological
V-BIOR Middle River (station at mile 66,47) Biological
V-BIOR Middle River (station at mile 66.03) Biological
V.BO9R Abrams Creek Feca] Coliform
W-LOSR Tinker Creek Temp
P-JI2R Winter Pock Creek (station at mile 3.23) pH
P-JI2R Winter Pock Creek (station at mile 1.5) pH

Waters identifled based on state public comment
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ATTACHMENT A

CATEGORY | WATERS

Part 2: WATERS IDENTIFIED by EPA FOR INCLUSION

(including pollutant additions and priority changes)

Segment Water Pollutant
V-134R Hayero'ffans Creeks Temp
V-I3IR Temp
Priority change due to endangered species’

S-POSR Dumps Creek Benthic.
S«-PO3R Middle Creek Benthic
S-PLIR Guest River Benthic
W-LOSR Tinker Creek FC
W-LO4R Roanoke River Benthic
FC
W-LI4R Pigg River FC
W-LI8R Pigg River FC
N-E02R Carter Run FC

Note |; FC stands for fecal coliform

Since these waters were included in Virginia's October 14, 1998 section 303(d)
report, EPA did not include these for inclusion. EPA just raised the priorities for

these waters from the state identified priority.
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ATTACHMENT A

CATEGORY 2 WATERS

Part 2: WATERS IDENTIFIED by EPA FOR INCLUSION

Segment

Water

Pollutant

Waters previously exchuded by the State (appearing on the State's Appendix D) (Where DO s listed as the
pollutant it is the impairment. Sufficient information is not available to identify the source of the impairment.)

natural conditions and other sources as well, including point
sources. This water is included on Part { as impaired by
nutrients due to point and non-point sources

VAN-BOIR $F S0, Br. Potomac R. NH,-N
VAP.LTTR Ligtle Buffalo Cr., UT NH,-N
VAN-AQIR Dutehman Creek, UT DO
VAN-ACIR Dutchman Creek, UT NH,-N
VAN-AOSR Goose Creek, UT NH,-N
VAN-ALIR Difficult Run, UT NH,-N
YAN-ALTR Cedar Run NH,-N
VAN-A22R Sand Branch, UT NH,-N
VAN-A3OE Williams Creek NH,-N
VAN-A3ZOR Pepper Mill Creek, UT NH,-N
VAN-E04R Hazel River, UT NH,-N
VAN-EO9R Jones Run, UT Crvi
VAN-EISR Little Dark Run NH,-N
VAN-ELSR Dark Run NH,-N
VAN-ELSR Littte Dark Run, UT NH,-M
VAN-EITR Cormack Run, UT TKN
YAN-ELTR Cormack Run, UT NH,-N
VAP-FOTR Riga Run, UT NH,-N
’VAP‘FO‘JR Riga Run, UT NH,-N
VAT-GISE So.Br. of Elizabeth River « nate this water is threatened by NH;-N
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ATTACHMENT A

CATEGORY 2 WATERS
Part 2: WATERS IDENTIFIED by EPA FOR INCLUSION

Segment Water Pollutant

VAT-GI3E Elizabeth River - So. Br. - note this water is threatened by NH;-N
natural conditions and other sources as well, including point
sources. This water is inctuded on Part { as impaired by
nutrients due to point and non-point sources

VAT-GISE Salters Creek Crvl

VAT-KI5R Burnt Mill Swamp, UT - NH,-N, CBOD,
TKN, DO

VAT-COR Deep Creek, UT ’ CBOD, TKN

Note 1: FC stands for fecal coliform
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NISVH HIAR SATNYT
NISYE WA STNVT
NISVEH HAATY SHAVT
NISVE AT STTAVT
NISYH AN STWVT
NISYEH WA SAWVT
NISYE AAATE SHNVT

NISVH YHAR SHNVT
NISYEH WIADS STWVT
NISVEH JAATY STAYT

RISV YIAN STNVI
NISVE d3ATY SANYT

TYISYOOD WS/ LLY/AVE STHO
TYISYOO WSFAILY/AVE STHD
TVISVQOD WS/LY/AYE STHO

TVLSYOQD WSIILY/AYE SAHD

TYISVOD WSITEV/AYE SFHO
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NISVE HHAIT BVOUINVNIHS NV OVRQLOG
NISVEH WHAR HYOUNVNIHS ONV IVIAOLOA
NISVH MHARI TIVOCINVYNITHS (INV OVINOLOd
NISVEE WAATE HVOXINVYNITHS NV DVWO.LOA
NISVH ATATA 1TVOANVNIHS NV DVINOLOd
NISVE H3AN HYOANYNITIS (INY DVINOLO
NISVEH HHATH HYOON VNS NV DVINOILOC
NISVE ATATY HYQONYNAHS (ONV 2VINOILOd
NISYEH HAART IVOUNYNAHS (INV DJVINQLOJ
NISVET A HVOUNYNIHS NV JVIRQLOd
NISVEH MAALY HYOUNYNIHS OGNV JVINOLOd
NISVEH HTATH HYOCNVNIHS ONY JYINOLOJ
NISVH JTART HYOCONVNIHS ANV OVINOLOL
NISVEHAAN HYOINYNAHS ANV OVINOILOL
NISVH d:AATT HYOUNVNIHS GNY DVINQLOd
NISVE HIATY HYOONYNIHS NV DVIROLO
NISVE AR HYOUNYNIHS ONY DVIROLOd
NISVH HIAR HY(INVNIHS ANV DVIROLOd
NISVH A ITVOUINYNINS ANY JVKROLOA
NISVE MHAR TIVOANYNAHNS ONV OVINOLOJ
NISVH AAATT HYQUNVYNIHS NV DJYVINQILOL
NISYH HAATY HYO(INYNIHS OGNV DVIROLOd
NISVE 33ATY HYOAQNYNTHS NV DYINOLO4
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NISYE HAATE ITYOANVYNTHS NV DVINQLOJ
NISYH HHATH HVOANYNAHS NV DVIHOLOD

NISVE AR SAWVT

NISVH HAATY STNVT
NISVH WITATY SHINVS
NISVH YTAR] SAWVT
NISYH WHATY SSTAYT
NISVH YIAT ST VT

NISvYg

UelaInNsAY YSIPYS HICA
UORANSRY USYIAUS HAA
HOURBINSIY USHHRYS HAA
VORISR YSUNAS TIA
OUNIISRY YSTFUS [ITA
HOUDLASAE USRS HAA
HONIISAY YSIHIPUS HAA
UONIINSHY YSUIYS HAA
UOTANEYY YSHIUS [ITA
UONOLRSY USHIAUS TIJA
CONDLISRY SYIRYS HJA
TONDINSAY USYTIPUS HAA
UOnILISAY YSHIIUS HAA
BONIINSTY YSUHSYS HIOA
UOIRLNSY YSHIAYS HAA
UolNSaY YSNsYs HAA
uonaLnsIY YSHMAYS HAA
UMDY USHIRYS HOA
UOnIOEIY YSYIIYS HOA
UMY SEISYS HOA
uenansYy ISYIAS HUA
UCHNNSIY YSYIsUS HOA
UONIISY YSYIAYS HOA
COIDLISY YSUH-YS HOA
TOLRLISY YSUTIRYS HAA
UeNANSAY SIS HAA

vonInISYY YSYIFYS HOA

BOUNSY GSYIIAYS HOA
VONISOY YSYIIAYS HAA
UONILISIY USHIIAYS HAA
UOIIISY SIS 1A
TONSUISAY WSS HGA

INVIATION

FACEV-dVA
HLLV-dVA
ALLV-dVA
ATEV-dVA
JZEV-IVA
ATEV-IVA
JZEV-dVA
JTEV-dVA
ATEV-dVA
FTEY-dVA
JLEV-dVA
JLEV-dVA
JIEVY-dVA
FIEY-dVA
JIEV-dVA
ATEV-dVA
J1IEV-dVA
JIEV-dVA
JIEV-dVA
JILY-dVA
FIEV-dVA
JIEV-dVA
FOLV-NVA
JOLVY-NVA
HOLV-NVA
FJOLVY-NVA

JSTO-LVA

TSTOLVA
ASTO-LVA
JEIO-1VA
JE1O0-IVA
HEIDLVA

Al HALY M

ERIO NGO

TAOD NVDINNCI

NATAD WANOS

MHAAD FOWAIY

ONOAL YLLHON

SEHIHD INTWON

NTTED DOAOHIVIN ¥IMOT
AVE NVINOIND

AVH NYIWORIIND

NIFAD YINFONG

JAOQD NOSNYIG

NIAD SANYVE

MFATAD DOAOHIVIN ¥ddn
NIAYD DOCAOHIVIN H3dAN
MNITAD J000HIVIA ¥TddN
HATAD DOTOHI VI HIdIN
NAFYD YFISOU

NATID SHIOLWTADE DVINOLOI
NTTHD FOUANOW

AVYH JOYNOW

AYE JOUNOW

NATYO XOLLVIN

SHITYD SWVITIIM/OOTOHIVIA ¥3ddN
FIAFUO OSWVYY/OOUOHIVIN ¥TddN
NIFHO JOUMHDVIAN ¥3ddN
HIFHD 4373¢1

SAML TYalL

ANY YIATI ALLIAVAYT - SGVOY NOLJWVH
YLNAINL, TVaLL

ANV J3AIY HIFAVZITT - SGVOE NORLIWVH
SAGVOE NOLJWYH

HIFHD SLLONY “YAAT ANOWISNYN
HITED NUOHNEVI I WIATE GNOWASNYN
WIFUD LLIANNAL AT GNOWASNYN

FINVN ATOHIALYM

10d2Y (P)EOE 8661 “FI 4240100 S, FIWBIA U0 YSYIPHS 20j ponindu] se pagsi] SIPEA
SHAILVM € AYODHLVD

V INANWHOVILV

ARO0037968



NISYEH HTATE OONNVIIVIIVY
NISVEL AT MOONNVYHVAIVY
NISVE] ¥HATY HOONNVYIVIIYY
NISVE HITATE NOONNVEHVIIYY
NISVH HATALT HONNYHVIIVYH
NISVE ¥IATY NIONNVHVY VY
NISVE HIAT MOONNVIVIIVYE
NISVEH BIATT HHONNVHYIIVY

NISYE ¥IAN HYOCONYNIHS (INV JVWOLOd
NISYH HIATE HYQUNVYNAHS ONV JVWQLO
NISVE YA HYOUINYNTHS GNY JVIWOLO
NISYE YA HYOUNVYNITHS NV JVNGLOL
NISVH ATATY HVOINYNINS (INV JVWQOLO
NISVE AN HVOANYNANS ANV DIVIAOLOA
NISVH ARAN HYOONYNIUS NV DVWOIL0J
NISVEL YIATT HYOUNVNIIS (ONV JVAOLOd
NISVH JIAIY HVOAONYNINIS ONV DVINQ.LOd
NISVE ATIATY HYOUNVYNIHS OGNV DYNOLOJ
NISVE ¥AIE HYOQOANVNITHS (ONV 2¥IW01.0d
NISVH BHAE HYOQNVNAHS NV OVINQ.LOd
NISVY JIATE HYOQANVYNIHS ANV JYINOQIOd
NISVE ATANE HYO(INVNITHS GNY JVINOLOd
NISVE YHADT HYOONVYNIHS NV 3VINQLOd
NISVEE YHATY HYOUNVNAIHS (INV DVINQLOd
NISYE SFARI FIVOGNVNIIHS (INV DVINQLOJ
NISVE HTAT HYOUANYNHHS (INY JVINGLOd
NISYS JTATY HYOGNVYNITS NV DYINOLOE
NISVE ¥HATH HVOONVYNAHS GNY QVINQLOG
NISYEH AT HYOANYNIHS (INV JVINQOLOG
NISYH J3A1E BYOANVNITIS (INV DVINGLOd
NISVE JIATE HYOUNYNANS NV JYIWOLOS
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NISVEL HTATE NA0A
NISVEH ¥HARI N30OA
NISVEL MIALS NAOA
NISY HIATH NHOX

NISYH HIARI MOONNYRYdAvVY
NISVH HHANT AOONNYITVAI VYL
NISVIT HAARE YJONNVHVdI VY
NISVH HIEAIT HOONNVHVYIIVY
NISVEH HAATY ADONNVHVYIJIVE
NISVE HIAN HOONNVHVIIVY
NISYH YHAT HIONNVHVIIVY
NISVE HIAN HOONNYHYEIVY
NISVH HIATY AIONNVIIVAIVY
NISVEH AIATT JDOONNVYIIVIIVY
NISVE HIAR ADONNVIEIVIIVY
NISYH WIAD HOONNVHVIIVY
NISVE YTATE JOONNVYHVIIVY
NISVH BHAT HOONNVIHVIIVY
NISVE HIAR ADONNYHYIIVY
NISVE YHAI HDONNVHYII VY
NISYH ATAN AIONNVYHVIIVY
NISVE YA AOONNYIIVII VY
NISVH JAAR AIONNVHYIIVYE
NISYE YFATY NIONNVIIVALvY
NISYH ¥IATY NIONNVHVIIVYE
NISYH HIATY MDONNVHYII VY
NISY WHATH HIONNYHY I VA
NISYH NHATY HOONNVHYAIVY
NISVH HIATE NOONNVHVYII VY
NISYEH MIATYE NOONNYHVIIVYE
NISVH HIATY HDONNVHYAIVY
NISVH TIATH NDONNVIIVIdVY
NISVH NITATY NDONNVIIVIIVY
NISVE MHAI NDONNVHVIIYY

NISVH

VOIDUISSY YSHHAYS FICTA
UOTLNSAY USRS HUA
UOTIRLISSY USYHAUS FIAA
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UoIALIS™Y Ysy[AS FCIA
DONNLISYY YSTITISYS HAA
TOTLSY YSUIIAAS HAA
BONOINSTY YSHNAUS HCAA
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BONILISSY YSIHIAYS HAA
UONITASIY YSYIIAUS HAA
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NISVE YIAT] HHOA
NISVE YHAR AAUOA
NISYE JIARI SNEOA
NISVH YIARI JOA
NISVYH 43AR MAOA
NISVH AIAT OA
NISVH Y3ATY UCA
NISVE YHATY oA
NISVH YHARI MHOA
NISYY ATART HYOA
NISVH YIAN YOA
NISVH H3ATY MUOA
NISVE YIATS HYOA
NISVE YTATS HAOA
NISYH JIAI HIOA
NISVH ATAR NIOA
NISVEH TAR NU0A
NISVH ¥AAT HAOA
NISYY ¥HANE HHOX
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I

Waters to be Identitied to Virginia for Listing Consideration During Development of Next List

ATTACHMENT B

Waters to be [dentified to Yirginia for Listing Consideration
Basin Water Name Water Sample Station | Pollutant | No.
Code Code
Potomac Occoquan Res, | Clean Lakes l
Roanoke Smith Min, Lake Clean Lakes 2
Chowgn . Lake Wright Clean Lakes 3
James Chickahominy Clean Lakes 4
Lake
Potomac N-AQ3R 1aLIMO00!.16 FC 5
Potomac Goose Creek N-AQ4R 1aGO0044.36 | FC 6
Potomac Goose Creek N-AQ5R 1aG00022.44 " | FC 7
Potomac Goose Creek N-AQ7TR 1aG00002.38 | FC 8
BIO
Potomac Goose Creek N-A08 1aG00002.38 | BIO 9
Potomac N-AQ9R 1aBRB002.15 | FC 10
Potomac Difficult Run N-ALIR | 1aDIF000.86 | FC t
Potomac Backlick Cree N-Al3R 1aBAL00L40 | FC 12
Potomac Holmes Run N-AI3R (aHHOR001.30 | FC 13
Potomac Licking Creek N-AlS 1aLILOO0(.43 FC 14
Potomac Broad Run N-AI9R 1aBRU007.58 | FC s
Potomac Broad Run N-A19R [aBRU020.12 | FC 16
Potomac N-A19R [aKET000.80 FC 17
Potomac Occaquon River N-A20R 1a0CC024.74 | FC |18
| Potomac Little Bull Run N-A21 tALII003.74 FC | 19
Page |
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A

ATTACHMENT B .
Waters to be Identified to Virginia for Listing Consideration During Development of Next List

Waters to be Identified to Virginia for Listing Consideration
Basin Water Name Water Sample Station | Pollutant | No.
Code Code
Potomac Cub Run N-A22R 1laCUBO003.74 [ FC 20
Potomac Bull Run N-A23R 1aBULOLD.28 FC 21
Potomac Neabsco Creek N-A25 1aNEA0Q00.57 | pH a2
Potomac Occoquan River N-AZ5E 1a0CC002.47 pH 23
Potomac Neabsco Crgek N-A25R taNEAQ002.89 | FC 24
Potomac Aquia Creek [N-a27R | taaUAOI4S1 | pH 25
Potomac ' N-A29L 1aLOMO007.93 | pH 26
Potomac Williams Creek | N-A30E | 1aWLL001.30 | DO 27
TP
Potomac Witliams Creek N-A30R 1laWLL002.2]1 |FC 28
Rappahanock Rappahannock 'N-EO iR 3-RPP175.51 FC 29
Rappahanock Haze! River N-E04R 3-HAZ018.29 | FC 30
Rappahanock Thorton River N-EO6R 3-THO006.50 | FC 31
Rappahanock Rappahannock N-E08R 3-RPP147.10 FC 32
Rappahanock Rapidan River N-EI2R 3-RAP066.54 FC 33
Rappahanock Blue River N-EI3R 3-BLU002.60 | FC 34
Rappahanock | Robinson River | N-BI4R | 3-ROB024.06 | FC 35
Rappahanock Robinson River N-E1S 3-ROB001.90 | FC 36
Rappahanock Cedar Run N-EI6R | 3-CED000.59 | FC 37
Rappahanock Mine Run N-E17R 3-MIR004.05 FC 38
Rappahanoék Mountain Run N-E17R 3-MTRO003.51 | FC 39
Page 2
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ATTACHMENT B
Waters to be Identitied to Virginia for Listing Consideration During Development of Next List

Waters to be Identified to Virginia for Listing Consideration

Basin Water Name Water Sample Station | Pollutant | No.
Code Code
Rappahanock | Rapidan River N-EI8R | 3-RAP006.53 | FC 10
Rappahanock N-EI9R 3-ENGO01.10 | FC 41
Rappahanock Rappahannock N-E20R 2-RPP104.47 FC 42
Rappahanock Rappahannock N-E20R 3-RPP107.91 FC 43
Rappahanock | Rappahannock N-E21R | 3-RPPO91.55 | FC 44
Rappahanock Rappahannock N-E21R 3-RPP098.81 FC 45
York N-F21R | 8-HER005.12 | pH 46
York Mattaponi River N-F21R 8-MPNO0S4.17 | pH 47
York Reedy Creek N-F21R 8-RDY00343 | pH 48
Potomac Pinehill Creek P-A31E 1aPINC00.57 pH 49
Rappahanock Occoquan River P-E22R 2-0CC01047 | pH 50
York Pamunkey River P-FI2R 8-PMKO082.34 | FC’ 51
York Pamunkey River P-FI13E 8-PMK048,80 | FC 52
York P-F24R 8-HTQ003.77 |DO 53
James James River P-GO2E 2-JMS094.96 TEMP 54
James Chickahominy R P-GOSR 2-CHKO076.59 | EC 55
James Chickahominy R P-GOSE 2-CHKO023.64 | pH 56
James James River P-H20R 2-IM8176.63 | FC 57
James Slate River P-H22R 2-SLT003.88 FC 58
James Deep Creek P-H3IIR 2-DCRO03.00 | FC 59
James James River P-H33R 2-JMS157.28 FC 60
James Byrd Creek P-H34R 2-BYR003.35 | FC 6l
Page 3
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Waters to be Identified to Virginia tor Listing Consideration During Development of Next List

ATTACHMENT B

Waters to be [dentified to Virginia for Listing Consideration

Basin Water Name Water Sample Station | Pollutant | No.
Code Code
Tames Witlis River P-H35R 2.WLL044.78 | FC 62
James Fine Creek P-H38R 2-FIN000.81 | FC 63
James Bulfalo Creek P-JO2R 2-BFL002.00 FC 64
James Sandy River P-JO3R 2-SDY003.00 FC 63
James P-JO4R 2-BSR002.82 FC 66
James Briery Creek P-JOSR 2-BRI001.00 FC 67
James Nibbs Creek P-JO9R 2-NBB003.65 | FC 63
James Swift Creek P-JI6R 2-SFT03526 | DO 69
Chowan Middle Meherrin P-KOIR SAMMRO000.69 | FC 70
Chowan North Meherrin P-KO02R SANMRO14.95 | FC 7
Chowan Great Creek P-KO06R SAGTC00540 | FC 72
Chowan Nottoway River P-K14R 4ANTW155.06 | FC 73
Chowan Big Hounds Creek | P-K14R SABHCO003.73 | FC 74
Chowan Little Nottoway P-K15R SALNT004.68 | FC 75
River
Chowan P-K16R 4ABPC000,12 | FC 76
Chowan Sturgeon Creek P-KI8R SASTG005.96 | DO 77
Chowan P-K20R SABTR002.80 | DO 78
Chowan P-K22R SASAPO13.69 | DO 79
Chowan Racoon Creek P-K25R SARCN003.36 | FC 80
Chowan Assawoman Creek | P-K29R SAASMO13.36 | FC gl
Chowan Blackwater River | P-K32R SABLW058.22 | FC 82
Chowan Blackwater River P-K32R SABLW(Q74.44 | FC 83
Page 4
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ATTACHMENT B
Waters to be Identified to Virginia for Listing Consideration During Development of Next List
Waters to be [dentified to Virginia for Listing Consideration
Basin Water Name Water Sample Station | Poliutant | No.
' Code Code
Roanoke Roanoke River P-LIBR | 4AROA6791 |FC 84
Roanoke Birch Creek P-L63R 4ABIR001,00 FC 85
Roanoke Sandy Creek P-L70R 4ASNA000.20 | FC 86
Roanoke P-L8OR | 4AGRT003.82 | FC 87
New River S-NO4R K9%0000 FC |88
New River Elk Creek S-NOSR 9-EKC003.78 TEMP 89
FC
New River New River S-NOSR | 9-NEW107.51 |FC 90
New River . New River S-NO8R 9-NEWI127.49 |FC 91
Tennessee Middle Fork S-004R 6CMFH033.40 | FC 92
Holston
Tennessee Beaver Creek S-007R 6CBEV015.27 [ Pb 93
Tennessee North Fork Holston | $S-O1IR 6CNFH08043 [ FC 94
Tennessee Clinch River S-PO2R 6BCLN346.80 | BIO 93
Tennessee Clinch River S-PO7R 6BCLN271.50 | FC 96
Tennessee North Fork Powell | 8-P20R 6BPWL001.49 | TEMP 97
Tennessee Levisa Fork $-Q08 6ALEV130.29 | BIO 98
Tennessee Levisa Fork S-QO8R 6ALEVI131.52 |FC 99
Chesapeake T-COTE | 7-CHS000.84 | FC 100
Chesapeake Newmarket Creek | T-CO7E 7-NEW001,92 | DO 101
Chesapeake E. Br. Lynnhaven |.T-COSE 7-EBL002.54 FC 102
River
Page’5
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Waters to be [dentified to Virginia for Listing Consideration During Development of Next List

ATTACHMENT B

Waters to be Identified to Virginia for Listing Consideration

Basin Water Name Water Sample Station | Pollutant | No.
Code Code
Chesapeake Thalia Creek T-CO8E 7-THAL00.76 | DO (103
Chesapeake Untrib Pitts Creek | T-CO9R 7-XAEQ01,42 DO 104
TP
Chesapeake Hunting Creek T-CI0E 7-HUNOO1.88 | FC | 105
Chesapeake Mesango Creek T-CI0E | 7-MES006.92 | FC 106
Chesapeake Holdens Creek T-CIOR [ 7-HLD002.67 | DO 107
Chesapeake T-CIIE 7-ONB000.20 | DO 108
Chesapeake T-CILIE 7-0SB000.13 FC {09
Chesapeake T-Cl4R 7-HUG004.40 | FC 110
Chesapeake Assawoman Creek | T-DO2E 7-ASW003.36 | FC Lt
Chesapeake T-D0S 7-HLT002.08 |FC 112
York Queen Creek T-F26E 8-QEN002.47 | DO 113
York King Creek T-F27E 8-KNGO004.46 | DO 114
James Mill Creek T-GI10E 2-MIC000.03 FC 115
James Deep Creek T-GI1E 2-DEP000.26 FC 116
James Pagen River T-GIIE 2-PGN006.65 DO 117
James Warwick River T-GIIE 2-WWK003.98 | FC 118
‘James Broad Creek T-G1SE 2-BR0O00L.35 | DO 119
James Eastemn Branch T-G15E 2-EBE000.40 FC 120
Elizabeth River
James Southern Branch T-GI5E 2-SBE00L.53 EC 12t
Elizabeth River
Chowan j arrara Creek T-KI13R 5ATRR002.50 | pH 122
Page 6
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ATTACHMENT B

Waters to be [dentified to Virginia for Listing Consideration During Development of Next List

Waters to be [dentified to Virginia for Listing Consideration

Basin Water Name Water Sample Station | Poliutant | No.
Code Code
Chowan unknown T-K28R 0204700 pH 123
Chowan Assamoosick Creek | T-K29R SAASMO08.12 | oH 124
Chowan Mill Creek, SW T-K34R SAMSW006.77 | FC 125
Chowan Rattlesnack Creek | T-K34R SARKNO06.40 | FC 126
Chowan Dismall Swamp T-K39R | SBXCK000.00 | PO 127
Chowan Indian Creek T-K40R SBINDOOL.1S | TP 128
Chowan Milldam Creek T--Kd‘fii?-~ SBMLDO01.92 | DO 129
FC
TP
Chowan North Landing T-K41R 5BNLROi3.61 | DO 130
River
Chowan West Neck Creek | T-K41R SBWNC003.65 | TP 131
Chowan Hell Point Creek T-K42E SBHPCOO01.46 | pH 132
Potomac Opequon Creek V-BOSR OPE34.53 BIO 133
Potomac Lick Run V-BO9R 1ALIR000.95 | FC 134
Potomac Opequon creek V-BO9R tAOPE025.10 | FC 135
Potomac Middle River V-BI2R 1BMDL036.,08 | FC 136
Potomac Middle River V-BI2R IBMDL036.10 | BIO 137
Potomac North River ‘ V-Bl6R NTH46.75 BIO 138
Potomac - Mossy Creek V-BISR 1BMOS003.01 | BIO 139
Potomac Dry Run V-B2{R - | IBDUR007.66 | TEMP 140
Potomac Dry Run V-B2IR DUR0.06 BIO 1:41
Potomac North River V-B32R | IBNTHO!4.08 |[FC 142
Page 7
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Waters to be [dentified to Virginia for Listing Consideration During Development of Next List

ATTACHMENT B

Waters to be Identified to Virginia for Listing Consideration

Basin Water Name Water Sample Station | Pollutant | No.
Code Code
Potomac Long Glade Creek | V-B24R | IBLGC000.96 | EC 143
Potomac South River V-B32R IBSTHO027.85 | FC 144
Potomac S.F. Shenandoah V-B33R 1BSSFI00.10 FC 145
Potomac S.F. Shenandoah V-B37R IBSSF(78.20 FC 146
Potomac S.F. Shenandoah V-B37R SSF78.2 BIO 147
Potomac S.F. Shenandoah V-B38R 1BSSF054.20 FC {48
Potomac Hawksbill Creek V-B39R {BHKS009.58 | TEMP 149
Potomagc Hawksbill Creek V-B39R HKSO.96 BIO 150
Potomac N.F. Shenandoah V-B44R NFS94.51 BIO 151
Potomac "Linville Creek V-B46R IBLNV000.21 [ BIO 152
Potomac unknown V-B47R IBMSTO005.71 | BIO 153
Potomac N.F. Shenandoah | V-B48R IBNFS070.67 {FC 154
Potomac Stony Creek V-B49R {BSTY001.22 |FC 155
Potomac Stony Creek Y-B49R IBSTY00585 | FC 156
Potomac Stony Creek V-B49R STY4.24 BIO 157
Potomac N F, Shenandoah V-BSIR 1BNFS000.57 | FC 158
Potomac Stevens Run V-B56R 1BSTV004.08. } FC 159
York South Anna River | V-FO2R | 8-SAR097.82 | C 160
York unknown V-FO6R 8-HCN000.20 pH t6t
James Piney River V-HI0R 2-PNY005.29 EC {62
James Rockfish River V-HISR RKF23.33 BIO {63
James - Totier Creek V-HI7R 2-TOT002.61 FC 164
Page 8
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ATTACHMENT B

Waters to be [dentified to Virginia for Listing Consideration During Development of Next List

Waters to be Identified to Virginia for Listing Consideration

Basin Water Name Water Sample Station | Pollutant | No.
Code Code
James Hardware River V-HI9R 2-HRDOL1.S7 | FC 165
James unknown V-HI9R 2-LTD000.96 FC 166
James Lickinghole Creek | V-H23R 2-LKN003.12 FC 167
James Mechums River V-H23R | 2-MCM005.12 | FC 168
James ~ | Rivanna River V-H28R 2-RVN037.54 | FC 169
James Mechunck River V-H30R 2-MCK000.40 | pH 170
James Rivanna River V-H31R 2-RVYN0C1.64 . | FC 174
James Jackson River V-I0IR 2-JKS058.60 | TEMP 172
James. Elk Creek V28R | 2-ELK00L37 |TEMP |73
James unknown V-[36R STM1.52 BIO 174
James Maury River V-I37R MRYS5.58 BIO 175
James James River W-HO8R | 2-JMS229.14 FC 176
James Jackson River W-I09R 2-JK8018.68 FC 177
Roanoke Roanoke River W-LOJR | 4AR0A227.42 |FC 178
Roanoke Beaverdam Creek | W.L07 4ABDA003.63 | FC 179
Roanoke Old Womans Creek | W-L13 4A0WC005.36 | FC 180
Roanoke Snow Creek W-LI[7 4ASNW000.60 | FC 181
Roanoke Goose Creek W-L2[R 4AGSE022.55 | FC 182
Roanoke South Mayo River | W-1.43 4ASMRO033.98 | EC (83
Roanoke North Mayo River | W.Ld46 4ANMRO02.60 | FC (84
Roanoke Blackberry Creek | W-L352 4ABRY000.05 | FC 185
Roan;)ke -Reed Creek W-1.53 4AREE(000.80 | FC 186
Page 9
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Waters ta be [dentified to Virginia for Listing Consideration During Development of Next List

ATTACHMENT B

Waters to be Identified to Virginia for Listing Consideration
Basin Water Name Water Sampie Station | Pollutant | No,
Code Code
Roanoke Smith River W-L354R JASRE(22.71 | FC 187
Roanoke Marrowbone Creek | W-L53 4AMRR000.02 | FC 188
Roanoke Leatherwood Creek | W-L56 4ALWD002,54 | FC 189
Roanoke Dan River W-L37R 4ADANO075.22 | FC 190
Roanoke Dan River W-L60 4ADAN053.35 | FC 191
Roanoke Banister River W-1.65 4ABAN070.20 | FC {92
Roanoke Sandy River W-L69R [ 4ASNE005.30 | FC 193
4ASR\%OU.2O FC
New River Big Reed Island W-N14R 9.RIC000.50 FC 194
Creek
New River Little Reed Island | W-NI5R 9-LRI000.40 FC 195
Creek
New River New River W-NI6R | 9-NEW106.83 |FC 196
New River New River WNISR | 9-NEW08B1.72 | FC 197
New River Little Walker Creek | W-N27R | 9-LWK000.77 | FC 198
New River Wolf Creek W-N32 9-WFC000,20 | FC 199
DEFINITIONS

BIO - Biological

FC - Fecal Coliform/Bacteria

TEMP - Temperature

Page 10
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ATTACHMENT C

(Reserved)
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ATTACHMENT D

MEMORANDUM OF UNDERSTANDING
between
THE COMMONWEALTH OF VIRGINIA
and
THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION 1T,
regarding
§8§ 303(d) AND 303(¢) OF THE CLEAN WATER ACT

Section 303(d) of the Clean Water Act ("CWA"), 33 U.S.C. § 1313(d), and the implementing
regulations of the United States Environmental Protection Agency ("EPA™) at 40 CFR § 130.7(b)e)
provide a prbcess for: (1) identification of water quality limited segments for which applicable
techhology-based effluent limitations and other controls are not stringent enough to implement water
quality standardg applicable to the waters (the identified segments are listed in the biennial "§ 303(d)
list”); (2) establishing total maximum daily loads (“TMDLs"} for the waters identified in the § 303(d)
list at a level necessary to implement the applicable water quality standards; and (3) establishing a
priority ranking for development of the TMDLs for those waters. Specifically, after a state submits
its section 303(d) list(s) and/or TMDL(s), EPA approves or disapproves the listing and/or TMDL(s).

Section 303(e) of the CWA, 33 US.C. § 1313(e), and EPA's implementing regulations at 40
CFR § 130.5 also provide for Virginia's submission and EPA's review of the state's continuing
planning process ("CPP"), At § 303(d)(2), 33 U.S.C. § 1313(d)(2), the CWA requires that the plans
produced by the CPP contain the identifications and loads approved or established by EPA under §
303(d).

Va. Code §§ 62.1-44.15(10) and (13), 62.144.17:3, and 62.1-44, 19:7 give the Virginia Statc
Water Control Board (the “Board™) the duty and authority to adopt TMDLs and to conduct the CPP
in Virginia, Under the authority of Va, Code § 10,1-1183, the Virginia Department of Environmental
Quality (“DEQ") serves as the administrative arm of the Board. Va. Code § 10.1-104.1 grants to the
Virgiia Department of Conservation and Recreation (‘DCR”) the lead responsibility for the
Commonwealth’s.nonpoint source pollution management program. EPA supports Virginia’s TMDL
and planning activities with grants under the Clean Water Act. Under the au;hority of the State
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Water Control Law and under § 402(b) of CWA, 40 Fed. Reg. 20129 (May 8, 1975), the Board
issues National Pollutant Discharge Elimination System (“NPDES") permits in Virginia (where the
state-issued permits are known as “VPDES” permits). These permits are subject to EPA’s o:bjection,
and most are issued for the maximum term of fve years. In conformance with the CWA and EPA’s
implementing regulations at 40 CFR Part 122.44(d)(1)(vii), the Board’s regulations require that all
VYPDES permits ensure that effluent limits be consonant with the wasteload allocations approved by
EPA under 40 CFR § 130.7. 9 VAC 25-31-220.D,1.62).

Through this Memorandum of Understanding ("MOU™), the Regional Administrator of
Region OI of EPA, the Director of DEQ, and the Director of DCR adopt their plan of action for the
joint fulfillment of obligations imposed by § 303(d) and (¢) of the CWA. In particular, this MOU sets
.forth a schedule for (1) developing the '§ 303(d) list; (2) developing, as necessary, TMDLs for those
waters identified on the § 303(d) list; and (3) the submission of a revised CPP by Virginia and review
of the revised CPP by EPA.

L Section 303(d) List .

EPA has approved Virginia’s 1996 Section 303(d) list. On April 29, 1998 Virginia forwarded
to EPA for comment a draft of its proposed 1998 Section 303(d) list. On August 30, 1998, Virginia
initiated the public notice and comment process on its proposed 1998 Section 303(d) list. The time
period for public notice and comment expired on September 30, 1998, After responding to public
comments, Virginia submitted its Section 303 (d) list to EPA for approval on October 15, 1998, EPA

will approve or disapprove Virginia’s submission within 30 days. Virginia will submit subsequent .

303(d) Lists to EPA. for approval as required by the CWA and its implementing regulations.

Il. Establishment of TMDLs

A. Short Term TMDL Goals

Section 303(d) requires Virginia, as part of its 303(d} list, to establish a priority ranking for
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waters on the list, 40 CFR Part 130.7(b) further specifies that this priority ranking identify the waters
targeted for TMDL development in the next two years. The annual workplan described below at
Section E, will be derived from the waters identified on the most recently approved Section 303(d)
list as waters targeted for TMDL development within two years (“short-term list”). It is

contemnplated that each annual workplan will contain approximately one half of the waters identified
in any thén-current short-term list.

B. Long Term TMDL Goals

The draft of Virginia’s proposed 1998 Section 303(d) list identifies approximately 726 water
segments as needing TMDLs. These waters fall generally into three categories: (1) Two hundred
forty segments which do not meet Virginia's numeri¢ and narrative water quality standards and/or
criteria, including EPA's five designated uses, These waters appear to be primarily affected by
nonpoint source contributions (although some are affected by point source contributions) and
generally appear on Part | of the section 303(d) list for Virginia; (2) Two hundred twenty four
segments, listed because of the impact of point sources, for which NPDES permits have been issued
to those point sources and those permits contain schedules to implement controls at a level necessary
to meet water quality standards (although it is expected water quality standards will not necessarily
be met within two years of establishment ot‘tﬁe section 303(d) list for Virginia), These waters
generally appear on Part 2 of the section 303(d) list for Virginia; and (3) Two hundred sixty-two
impaired shellfish waters for which the sources of the impairment are not well understood.

Unless specified otherwise below, Virginia will develop and submit for EPA approval by May

. 2010, TMDLs for (1) all waters identified on the approved 1998 Section 303(d) list (except to the,

extent EPA approves remaval of any segment from the list) and (2) any waters that may be added to
Virginia's a;')proved 303(d) list through the year 2004. Except as specified below, as to any water
that is added to Virginia’s approved 303(d) list after 2004, Virginia will develop and submit to EPA
for spproval TMDLs for thoss waters not more than 12 years after that water is added to that section
303(d) list. DEQ will review Virginia's progress toward this goal biennially as part of the adoption
of Section 303(d)‘ lists, In keeping with this goal, Virginia anticipates developing and submitting
TMDLs to EPA for approval as set forth herein.
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The parties recognize that the actual number of TMDLs de'veioped by Virginia and suBnn‘ned
to EPA annually may vary depending on a number of factors including ‘availability of resoﬁrces, the
total number of segments appearing on any then-current Section 303(d) fist, the level of complexity
of any given TMDL and the number of waters for which TMDLs remain to be developed.

(1) Waters appearing on the approved 1998 section 303(d) list for Virginia which do not meet
Virginia's numeric and narrative water quality standards or criteria, including EPA's five designated
uses, DCR, in cooperation with DEQ, will be primarily responsible for developing TMDLs for these

waters. DCR and DEQ anticipate developing and submitting to EPA for approval TMDLs for these
waters as follows:

199845/1/99 1 segment

5/1/99-5/1/2000 12 segments

2000-2002 30 segments

2002-2004 40 segments

2004-2006 49 segments

20062008 54 segments

2008-2010 54 segments

(2) Waters appearing on the approved 1998 section 303(4} list for Virginia, because of the

impact of point source whi D rmits have been issued to those point sources and tho

standards

rds will not necessarily be met within two vears

establishment of the section 303(d) list for Virginia), DEQ and EPA believe that the permits issued

Ithough it is expected water quali

to the point sources which discharge the pollutants for which these segments are listed, contain -

compliance schedules and that those schedules will cause implementation of controls at a level
necessary to.mect water quality standards, Within five years from the execution of this MOU,
Virginia will either develop and submit to EPA TMDLs for these segments or will submit to EPA,
after the point sources achieve compliance with the schedules in their permits, the information
necessary to gain EPA approval to remove these waters from the section 303(d) list. As to any
waters that are added to Virginia's section 303(d) list after 1998 for which water quality standards
are not expected to be met (within two years of establishment of that particular post-1998 section
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303(d) fist) with the application of technology based effluent control technology, of secondary
treatment and best practicable treatment, Virginia will, within 5 years after those waters are added
to the section 303(d) list, either submit to EPA information necessary to gain EPA approval to
remove such waters from the section 303(d) list or develop TMDLs for those waters.

(3) TMDLs for impaired shellfish waters.  The 1998 proposed list is the first Virginia
303(d) list to contain impaired shellfish waters. Virginia intends to meet the 2010 goat for developing
and submitting TMDLs for impaired shellfish waters appearing on the approved 1998 section 303(d)

list for Virginia. Because of the current lack of information on the causes and sources of this
impairment, Virginia is not yet prepared to adopt a short term goal for proposing those TMDLs.
(4) TMDLs for other waters. To the extent there are waters of other types that appear on the

approved section 303(d) list for Virginia, such as waters for which it is not known whether the effect
is due primarily to point sources or to nonpoint sources or waters impacted significantly by both point
and nonpoint sources, Virginia will develop and submit to EPA for approval TMDLs for those
segments by the year 2010.

C. Funding & Training.

EPA will use its best efforts to provide funding, training, and administrative and technical
assistance to Virginia to facilitate the adoption of the § 303(d) lists and the development of the
TMDLs in accordance with this MOU. '

D. Water Quality Data

Upon request by EPA, Virginia will make availabie to EPA water quality-related data that
EPA deems to be relevant to the establishment of TMDLs, except to the extent the data are
privileged.

E. Annual Workp!an

EPA and Virginia will produice an annual workplan, by July 1 of cach year beginning in 1999,
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setting forth the TMDLS to be developed by Virginia between July I of that year, and May 1 of the
following year as well as the schedule for development of those TMDLs in accordance with Part 11
of this MOU, Virginia's TMDL public panticipation plan (after it has become effective) and the CWA.
This schedule will be included as part of the annual report described in Part V of this MOU. The

annual workplan shall reflect the priorities of the § 303(d) list then in effect, the goals set forth in this
MOU, and the available financial and other resources.

F. Consultation and Cooperation

The parties will consult informally and cooperate wherever possible toward meeting the
requirements of State and federal law and toward achieving the goals of this MOU. In particular,
TMDLs, section 303(d) lists and any other documents called for in this MOU will be provided to
EPA by DEQ before public notice.

G. Public Participation

DEQ has reserved primary responsibility for the completion of the public participation
elements of the TMDL development process. In keeping with this responsibility, and in cooperﬁtion
with DCR, DEQ will develop a TMDL public participation plan and will submit a draft of that plan
to EPA for comment by November 15, 1998, EPA will comment upon that plan within 30 days, and
Virginia will consider EPA’s comments and will finalize that plan within 30 days of receiving EPA’s

commernts.

{ll. Continuing Planning Process

In 1973 Virginia submitted to EPA and EPA approved Virginia’s Continuing Planning
Process (;‘CPP"). The Board plans to develop & document which will describe Virginia's current
CPP. Such CPP shall conform with the CWA and 40 CFR Part 130.5 and incorporate, nfer alia, the
framework and schedules in this MOU, Virginia will provide the document deécribing its CPP to
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EPA for review by December 31, 1998. EPA will review the document and will provide comments

to Virginia in approximately 150 days. Virginia will consider EPA’s comments and finalize the
document within 150 days,

V. Funding

In order to perform the work set forth in this MOU, DEQ and DCR may need to redirect
available staff and grant resources. Indeed, in order for Virginia to do the work set forth in this MOU
. according to the schedule established here, Virginia may need to acquire additional funding from EPA

and/or other sources.

V. Reports

The workplan mentioned in Part IT. E. shall include an annual status report to EPA describing
progress toward completion of the obligations identified in the workblan and this MOU. The report
shall include, without limitation, (1) the TMDL workplan described in Part I E, above; (2) cﬁrrent
and proje'cte:d‘ﬁmding available to Virginia to carry out the obligations identified herein; and (3) other
related issues or problems that may affect accomplishment of the goals identified herein.

Vi,  Monitoring

Virginiais in the proccés of developing an ambient monitoring strategy, one goal of which will
be to increase Virginia’s ability to assess & greater number of stream miles within the Commonwealth.
EPA supports development of this strategy and will use its best efforts to provide guidance to
Virginia in developing the strategy. Virginia anticipates developing the-new ambient monitoring
strategy and submitting it to EPA for review and comment by December 1999,
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VIl Legal Effect

This MOU is a statement of goals and procedures by which the parties intend to meet their
obligations under State and federal law. This MOU is not a contract, Nothing in this MOQ shall be
construed as an admission by EPA or Virginia. The parties do not intend that this MOU waive any
party’s sovereign imnunity, or that it create or waive any cause of action or third party right of action
or any claim to a right or benefit in any judicial or administrative forum. This MOU shall not be
construed to create any right to judicial review involving the compliance or noncompliance with this
MOU, The execution and implementation of this MOU does not constitute an explicit or implicit
agree:;wnt by the Parties to subject themselves to the jurisdiction of any state or federal court. This
MOU does not purport to authorize or excuse the violation of any applicable law or regulation or the
fawful order of any court, nor shall anything in this MOU be construed to require actions by EPA or
Virginia that are inconsistent with local, state or federal laws or any regulation or court order.

The parties pledge their best efforts toward meating the goals stated in this MOU, and toward
the end that Virginia’s submissions to EPA under § 303(d) be timely and approvable by EPA and that
Virginia's CPP conform with section 303(e) and its implementing regulations. '
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UNITED STATED ENVIRONMENTAL PROTECTION AGENCY

By, /’éﬁé/ Date: ////j/f’q?/

. Michael McCabe
Regional Administrator
USEPA Region I1I

COMMONWEALTH OF VIRGINIA

By: l)—-)-//@m {/3’/’ £

Dennis H., Tréacy

Director

Department of Environmental Quality

By: MM% Date: M
David G. Brickley

Director

Department of Conservation and Recreation
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